
 

 

STATE OF RHODE ISLAND      SUPERIOR COURT 
PROVIDENCE, SC. 
        

       ) 

OCEAN STATE TRANSIT, LLC d/b/a   ) 

Student Transportation of America, Inc.,   ) 

a Rhode Island limited liability company,   ) 
Plaintiff,     ) 

v.       )   PC-2021- 
       ) 

RHODE ISLAND DEPARTMENT OF   ) 
ELEMENTARY AND SECONDARY   )  
EDUCATION, a Rhode Island state agency,  ) 
ANGELICA INFANTE-GREEN, in her personal  ) 
capacity, and JOHN AND JANE DOES 1-5,  ) 
unknown persons in their personal capacities, ) 
 Defendants.    ) 
       ) 
 

COMPLAINT 

Plaintiff Ocean State Transit, LLC (“Ocean State”), alleges as follows: 

NATURE OF THE ACTION 

1. This is a breach of contract action that stems Rhode Island Department of 

Elementary and Secondary Education (“RIDE”)’s self-absolution from its contractual obligations 

to Ocean State, a longstanding Rhode Island-based student transportation services provider. 

After benefitting from hundreds of millions of dollars in federal aid so that it could continue 

paying its employees and contractors during a global pandemic and unprecedented economic 

crisis, RIDE instead pulled a bait-and-switch and convinced Ocean State to remain ready to 

resume student transportation services during Spring 2020’s school closures and then refused to 

pay Ocean State for its services. Undeterred and out of concern for Rhode Island’s students, 

Ocean State agreed to a below-cost resolution. But RIDE walked away from that, too, when it 

was able to strong-arm an Ocean State competitor to settle for less. Ocean State now seeks to 

recover for RIDE’s bad faith breach. 
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PARTIES 

2. Plaintiff Ocean State is a limited liability company whose sole member, Student 

Transportation of America, Inc., is incorporated in Delaware and has its principal place of 

business at 3349 Highway 138, Building A, Suite C, Wall, New Jersey 07719. 

3. Defendant RIDE is a state agency and citizen of Rhode Island with a street 

address of 255 Westminster St, Providence, RI 02903. 

4. Defendant Angelica Infante-Green (“Infante-Green”) is RIDE’s Commissioner 

and a citizen of Rhode Island. 

5. Upon information and belief, Defendants John and Jane Does 1-5 (“Does”) work 

for RIDE in unspecified capacities and are citizens of Rhode Island. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction over this matter under R.I. Gen. Laws § 8-2-14. 

7. The Court has general personal jurisdiction over RIDE under Rhode Island’s 

Long-Arm Statute, R.I. Gen. Laws § 9-5-33, and the United States Constitution. RIDE has 

consented to this Court’s personal jurisdiction because it resides in Rhode Island. 

8. Venue is proper in this judicial district under R.I. Gen. Laws § 9-4-3 because one 

or all of the defendants dwell in the superior court for the county in which the defendant or some 

one of the defendants shall be found.  

BACKGROUND 

A. The Contract and the Parties’ Relationship 

9. On July 1, 2014, Ocean State entered into an agreement with RIDE to provide 

student transportation services for three out of the four statewide transportation zones (the 

“Contract”). A copy of the Contract is attached to this Complaint as Exhibit A. 
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10. The Contract had an initial term of three years.  

11. The parties later extended the Contract, first through June 30, 2019, and then 

again through June 30, 2020. 

12. Ocean State has a long track record of providing exemplary service under the 

Contract.  

13. Ocean State’s record of safety, timeliness, reliability and contract compliance was 

borne out through key performance indicators tracked by Ocean State and RIDE and through 

remarks by RIDE personnel that they wished Ocean State could service all of the statewide 

transportation routes. 

14. For almost six years, Ocean State and RIDE maintained a good working 

relationship. 

15. Their relationship was so fruitful that RIDE twice extended the Contract. 

16. Recognizing that Ocean State has fixed costs for real estate, insurance, equipment, 

labor and similar items, the Contract requires RIDE to pay Ocean State a daily minimum service 

charge whether or not Ocean State provides services on a given day.  

17. Specifically, the Contract provides, 

The Contractor is guaranteed compensation for a minimum Daily Bus 
Service Time of four (4.0) hours for each vehicle assigned to a regular 
routing package under this Agreement. Any daily Bus Service Time of 
four (4.0) hours or less will receive this rate of compensation. 

 
Ex. A, Contract, at 18, Service Specifications § 4(c)(ii) (emphasis added). 

18. While RIDE could unilaterally terminate the Contract without cause, the Contract 

required ninety days’ notice to Ocean State to do so. Ex. A at 4, Article 11. 
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B. The CARES Act, CAA and ARPA Education Stabilization Fund 

19. In March 2020, Congress enacted the Coronavirus Aid, Relief, and Economic 

Security Act (the “CARES” Act), which provided significant new federal funding to states and to 

state and local education agencies to alleviate some of the economic pressure the coronavirus 

pandemic had wrought. 

20. Under the CARES Act, Congress created an “Education Stabilization Fund” (the 

“ESF”) of over $30,750,000,000 to aid states and state and local educational agencies. 

21. When passing the CARES Act, Congress intended to not only provide educational 

agencies a lifeline, but also to ensure continued payments to those agencies’ employees and 

contractors. 

22. Thus, under CARES Act § 18006, Congress created conditions on states’ and 

state or local educational agencies’ receipt of ESF funds by stating that states and educational 

agencies “shall to the greatest extent practicable, continue to pay its employees and contractors 

during the period of any disruptions or closures related to the coronavirus.” 

23. Congress later supplemented the ESF funds appropriated under the CARES Act 

through additional appropriations under the Consolidated Appropriations Act (“CAA”) and 

American Rescue Plan Act (“ARPA”). By appropriating additional funds to the ESF established 

under the CARES Act through the CAA and ARPA, ESF funds granted pursuant to the CAA and 

ARPA remained subject to the CARES Act’s § 18006 requirement that grantees continue to pay 

employees and contractors “to the greatest extent practicable”. 

24. In all three Acts, Congress created an objective, easy-to-follow standard for 

educational agencies receiving funds: they had to continue paying their employees and 

contractors to the greatest extent practicable. 
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25. In creating this condition and standard, Congress imposed a binding obligation on 

the states and state educational agencies receiving such funds. 

26. The CARES Act, CAA and ARPA specifically conferred a monetary entitlement 

on all of ESF funds recipients’ employees and contractors in the form of a right to continued 

payment from the ESF fund recipients. In the case of Ocean State, the CARES Act, CAA and 

ARPA conferred a monetary entitlement to payment from RIDE under the Contract “during the 

period of any disruptions or closures related to the coronavirus”. 

27. There does not appear to be a review board or other complaint resolution entity 

empowered to resolve complaints of misuse of CARES Act, CAA and APRA funds. 

28. As an eligible state educational agency, RIDE received at least $581,541,859 of 

CARES Act, CAA and ARPA funds as a primary grantee in addition to amounts received as a 

subgrantee of ESF funds granted to the state pursuant through the Governors Emergency 

Education Relief (“GEER”) program established under the CARES Act. Of those funds, RIDE 

has only spent $115,525,361.94 as of July 1, 2021 according to COVID-19 related spending data 

released by the State.  

29. As RIDE’s contractor, Ocean State was and is a third-party beneficiary of the 

conditions on RIDE’s receipt of CARES Act, CAA and ARPA funds. 

30. Recent press reports1 illustrate the fact that RIDE’s hoarding of ESSER funds is 

consistent with the State’s overall policy of accumulating federal aid intended to address the 

impacts of the COVID-19 pandemic without expending any meaningful portion of those funds to 

                                                 
1 See “With $1.1B in the bank, RI the only New England state not to touch its ‘Rescue Plan’ money”, Prov. J., Sep. 18, 2021, A1 available at 

https://www.providencejournal.com/story/news/politics/2021/09/17/1-1-b-bank-ri-only-new-england-state-not-touch-its-rescue-plan-
money/8379849002/. 
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address the immediate impacts of the pandemic on contractors as required by § 18006 of the 

CARES Act.  

C. The Dispute 

31. On March 13, 2020, as the coronavirus pandemic escalated, then Rhode Island 

Governor Raimondo ordered schools closed beginning March 16, 2020, for a period of one 

week.  

32. During this initial one-week closure, Governor Raimondo announced that schools 

would actually remain closed for an additional two-week period, but later announced that schools 

would remain closed through April 30.  

33. Upon information and belief, and acting under the color of state law, Infante-

Green and Does 1-5 directed RIDE to unilaterally cease payments to Ocean State under the 

Contract.  

34. RIDE thus ceased paying Ocean State. 

35. Despite RIDE’s unilateral refusal to honor its contractual obligations, and due to 

the uncertainty regarding when schools would reopen, Ocean State dutifully maintained 

readiness to resume student transportation service upon notice. To do otherwise would have been 

an abdication of Ocean State’s responsibility to the students it served and to RIDE.  

36. Cognizant that vendors and transportation providers for school districts 

throughout the state were similarly incurring expenses to enable school reopening, the 

Governor’s office issued a guidance memorandum on April 10, 2020, advising that local school 

districts should: (1) seek to amend, rather than terminate, existing student transportation 

contracts, and (2) pay certain documented fixed costs of student transportation providers even 

though there was no need to transport students during the period of distance learning. A copy of 

the April 10, 2020 memorandum is attached to the Complaint as Exhibit B. 
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37. On April 23, 2020, Governor Raimondo announced that schools would remain 

closed for the remainder of the 2019-2020 school year.  

38. Despite the closure for the remainder of the school year, on April 24, 2020, RIDE 

issued its own guidance memorandum (the “RIDE Memorandum”) reiterating much of the 

guidance provided by the Governor’s office. A copy of the RIDE Memorandum is attached to the 

Complaint as Exhibit C. 

39. RIDE also advised local districts to make their own decisions regarding whether 

to seek to terminate or modify existing contracts with vendors. 

40. And RIDE noted that, with respect to its own student transportation contracts,  

…RIDE’s Office of Statewide Transportation (“OST”) contracts with private 
companies to provide school bus service throughout the state to students with 
disabilities, as well as to various private, parochial, charter schools and career & 
technical education centers, and then invoices the school district or private school 
for the service provided. Section 18006 of the [CARES] Act provides that that an 
entity which receives grant funds under the Act: shall to the greatest extent 
practicable, continue to pay its employees and contractors during the period of 
any disruptions or closures related to coronavirus. Id. at § 18006 (emphasis 
added). Thus, RIDE’s OST has been in discussion with its vendors and has asked 
them to identify fixed costs that they believe must be paid if they are to be in a 
position to provide necessary school transportation services to students when 
schools are re-opened.  

Ex. C, RIDE Memorandum, at 1 (emphasis added). 

41. The RIDE Memorandum then advised local school districts that, with respect to 

their local student transportation contracts, 

…all parties to keep in mind the spirit of the CARES Act and approach this 
question with a unique collaborative effort requiring good faith negotiation by 
both parties. In so doing, [local education agencies] should take into account the 
educational interests of the state to continue special education during the 
cancelation [sic] of school classes, and the need for transportation services for 
students to be available immediately when school resumes. 

 
Ex. C, RIDE Memorandum, at 3 (emphasis added). 
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42. While it had no obligation to do so under the Contract, Ocean State took the 

guidance provided by the Governor and RIDE to heart. Ocean State compiled detailed 

information concerning the fixed costs of operation associated with maintaining readiness to 

provide services under the Contract upon the resumption of in-person schooling.  

43. Ocean State then sent all of that information to RIDE and the parties discussed a 

cooperative resolution consistent with the RIDE Memorandum. 

44. After a long series of correspondence and discussions, taking place over more 

than a month, RIDE  and Ocean State reached agreement on a figure that RIDE would pay Ocean 

State for the period of March 16 through June 12, 2020, which accounted for only a fraction 

(approximately 34%) of Ocean State’s fixed costs for the same period.  

45. Soon after reaching agreement on the amount to be paid to Ocean State for the 

period of school closure during the 2019-20 school year, RIDE informed Ocean State for the first 

time that it had come to an agreement with First Student, an alternative service provider, for the 

payment of a lesser percentage (reportedly 28%) of First Student’s fixed costs, to be paid over 

the period of one year in quarterly installments, to maintain operational readiness. 

46. RIDE also claimed that its agreement with First Student was contingent upon First 

Student’s agreement to certain modified contractual terms in its statewide transportation contract.  

47. Ocean State’s understandable response was that RIDE had agreed to the amount 

to be paid to Ocean State and First Student’s failure to negotiate more favorable terms was not a 

justification for RIDE to renege on the deal it reached with Ocean State. 

48. Additionally, on December 9, 2019, Ocean State had been awarded another three-

year contract from RIDE, commencing July 1, 2020, to service zones B, C and D. This new 
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three-year contract had yet to be signed, when the parties reached an impasse in their efforts to 

resolve issues surrounding RIDE’s failure to pay amounts due under the existing Contract. 

49. RIDE’s counsel expressed, in a June 24, 2020 letter, that RIDE’s payment to 

Ocean State would be contingent upon Ocean State’s agreement to terms for an extension of 

services provided under the Contract for the summer 2020 extended school year and to terms of 

the new three-year contract for zones B, C and D that had been awarded to Ocean State.  

50. The next day, Ocean State told RIDE that it would not be held hostage by RIDE’s 

unseemly attempt to withhold payments of amounts due unless Ocean State allowed RIDE to 

dictate the terms of a new three-year contract.  

51. Ocean State’s position was entirely justified by the statutes regulating government 

procurement which prohibit coercion and impose a duty of good faith and fair dealing. See R.I. 

Gen. Laws § 37-2-3.   

52. Despite its statutory duty to act in good faith in procurement decisions, RIDE 

cancelled the award of the three-year zone B, C and D contract to Ocean State because Ocean 

State had not acceded to RIDE’s demand that Ocean State: (a) accept a small fraction of its fixed 

costs during the 2020 school closure; (b) accept this payment over an extended period of time 

and (c) agree to a three year contract without minimal protections to prevent RIDE from 

improperly holding up payments to Ocean State in the event of future school closures. 

53. Following Ocean State’s statement that it would not be held hostage in 

negotiation of future contracts, RIDE refused to make any payment to Ocean State under the 

Contract and cancelled the award of the new three-year contract to Ocean State. 

54. Throughout the initial school-closure period, and all subsequent extensions of the 

closure period, RIDE never notified Ocean State that it had terminated the Contract.  
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55. Had RIDE sought to terminate the Contract when schools were initially closed on 

March 16 there would have been no student transportation available for students requiring 

transportation on statewide routes within the zones serviced by Ocean State when schools were 

scheduled to reopen on any of the initially contemplated dates (March 23, April 6 or April 30). 

D. Executive Order 20-76  

56. With the 2020-21 school year approaching, RIDE lacked a transportation service 

provider because of its failed effort to dictate contract terms to Ocean State.  

57. To resolve the self-made crisis, the Governor issued Executive Order 20-76 

purporting to suspend the Rhode Island’s statutory school bus driver licensing requirements.  

58. The Governor extended her Executive Order on a number of occasions and 

incrementally expanded it to roll back both statutory and regulatory safety requirements 

applicable to student transportation personnel and equipment in Rhode Island.  

59. While the purported purpose of these orders was “to address [a] shortage of 

available providers with drivers and/or student transportation vehicles permitted to transport 

students to and from school that are licensed and/or registered by the Rhode Island Division of 

Motor Vehicles,” there was actually no shortage of available service providers.  

60. Ocean State was available, capable, experienced, already in compliance with all 

statutory and regulatory student transportation safety requirements, and had a track record of 

exemplary service to RIDE over the course of years.  

61. The Governor suspended student transportation safety statutes and regulations to 

permit unqualified providers from Massachusetts and Connecticut to provide the transportation 

services that Ocean State previously provided under the Contract.  
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62. To add to all of this, some providers in the patchwork assemblage of out-of-state 

companies hired to transport Rhode Island’s students in statewide zones B, C and D contracted to 

provide service at rates more than fifty percent higher than Ocean State’s.  

63. In other words, despite the Governor’s admonition that local education agencies 

should ensure that they were paying contractors, such as student transportation providers, an 

amount necessary to “keep active employees engaged and employed to the greatest extent 

practicable,” RIDE decided that it should spend Rhode Island tax dollars to replace an exemplary 

Rhode Island student transportation provider with out-of-state providers.  

64. These Connecticut and Massachusetts contractors, whose drivers and equipment 

did not comply with Rhode Island’s statutory safety requirements, were hired solely so that 

RIDE could toss aside Ocean State because it asked that the state pay a small fraction of what 

was due under the Contract. 

65. RIDE’s course of conduct revealed that it had no intention of complying with: (1) 

its own guidance to negotiate with vendors “in good faith” with “unique collaborative effort[s]”, 

(2) the CARES Act’s requirement that RIDE pay vendors to the greatest extent practicable, and 

(3) the straightforward payment obligations under the Contract.  

66. So, Ocean State demanded payment of the amount due to it under the Contract—

$3,607,701—and demanded that RIDE engage in mediation pursuant to the Contract’s dispute 

resolution procedures. 

CLAIM I 
(Breach of Contract) 

Defendant RIDE 

67. Plaintiff incorporates the allegations in the paragraphs above as if fully set forth 

herein. 
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68. Ocean State and RIDE entered a valid, enforceable Contract that governs the 

parties’ relationship.  

69. Specifically, section 4(c)(ii) of the Service Specifications of the Contract 

“guaranteed” Ocean State “compensation for a minimum Daily Bus Service Time of four (4.0) 

hours for each vehicle assigned to a regular routing package under this Agreement.” It also 

provides that, “[a]ny daily Bus Service Time of four (4.0) hours or less will receive this rate of 

compensation.” 

70. RIDE breached this clause by refusing pay Ocean State $3,607,701 in minimum 

charges due for the period March 16, 2020 through June 12, 2020. 

71. Throughout this period, Ocean State continued to perform its obligations under 

the Contract and accrue fixed costs. 

72. Ocean State also continued to perform under the Contract by remaining ready to 

resume transportation services at a moment’s notice, should the school closure end. 

73. RIDE’s breach of the Contract damaged Ocean State in an amount to be proven at 

trial. 

CLAIM II 
(Violation of CARES Act CAA  and ARPA under 42 U.S.C. § 1983) 

Defendants Angelica Infante-Green and John and Jane Does 1-5 

74. Plaintiff incorporates the allegations in the paragraphs above as if fully set forth 

herein. 

75. Section 1983 states that “[e]very person who, under color of any statute, 

ordinance, regulation, custom, or usage, of any State … or causes to be subjected, any citizen of 

the United States or other person within the jurisdiction thereof to the deprivation of any rights, 

privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured 

in an action at law, suit in equity, or other proper proceeding for redress[.]” 
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76. The CARES Act, CAA and ARPA are laws of the United States. 

77. Section 18006 of the CARES Act, entitled “CONTINUED PAYMENT TO 

EMPLOYEES,” states: “A local educational agency, State, institution of higher education, or 

other entity that receives funds under ‘Education Stabilization Fund,’ shall to the greatest extent 

practicable, continue to pay its employees and contractors during the period of any disruptions or 

closures related to coronavirus.” 

78. Section 315 of the CAA, entitled “CONTINUED PAYMENT TO 

EMPLOYEES,” also states: “A local educational agency, State, institution of higher education, 

or other entity that receives funds provided under the heading ‘Education Stabilization Fund’, 

shall, to the greatest extent practicable, continue to pay its employees and contractors during the 

period of any disruptions or closures related to coronavirus.” 

79. Sections 18006 and 315 specifically conferred a monetary entitlement (the right to 

continued payment) on all of ESF recipients’ employees and contractors. 

80. Specifically, §§ 18006 and 315 focus on the needs and rights of employees and 

contractors to continue to receive payment, rather than the operations of the educational agency. 

81. Further, §§ 18006 and 315 provides an objective, easy-to-enforce standard for 

determining whether educational agencies have complied with its provisions: educational 

agencies that receive funds must continue to pay their employees and contractors to the greatest 

extent practicable. 

82. The CARES Act and CAA also impose a binding obligation on state educational 

agencies that receive funds to use them in compliance with both Acts’ conditions on those funds. 

83. In addition to the provisions of the CARES Act and CAA, the further 

appropriation of funds to the ESF through ARPA made those funds equally subject to § 18006’s 
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requirement that all recipients of funds from the ESF continue to pay their employees and 

contractors to the greatest extent practicable notwithstanding any disruptions or closures related 

to the coronavirus pandemic. 

84. As an eligible educational agency under the CARES Act, CAA and APRA RIDE 

received $581,541,859 in funds from the Education Stabilization Fund as a direct grantee in 

addition to amounts received as a subgrantee of funds through the GEER program, and is subject 

to Congress’ conditions on those funds, including §§ 18006 and 315. 

85. As RIDE’s contractor, Ocean State is a third-party beneficiary of Congress’ 

conditions on RIDE’s receipt of CARES Act, CAA and ARPA funds. 

86. Under the Contract, Ocean State had a contractual right to receive minimum 

service charges from RIDE whether or not it provided student transportation services due to its 

accruing fixed costs. 

87. Under the CARES Act, CAA and ARPA, RIDE was required to continue to pay 

Ocean State amounts due under the Contract to the greatest extent practicable. 

88. Infante-Green is RIDE’s Commissioner.  

89. Upon information and belief, Does 1-5 also work for RIDE. 

90. Upon information and belief, and acting under the color of state law, Infante-

Green and Does 1-5 deprived Ocean State of its rights under the CARES Act and CAA when 

they directed RIDE to not pay Ocean State under the Contract to the greatest extent practicable 

even though RIDE had the funds to do so. Despite receiving hundreds of millions of dollars of 

federal aid that was conditioned upon continuing payments to contractors during the term of any 

COVID-19 related closures, RIDE has failed to pay any funds to Ocean State that were due 

under the Contract for the period following the cessation of in person instruction in March 2020. 
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To be clear, Ocean State has received zero dollars ($0.00) from RIDE since in-person instruction 

ceased.  Further, RIDE disqualified Ocean State, a contractor with seven years’ experience in 

running RIDE routes, in the latest bidding for RIDE work on technical grounds that it has failed 

to explain and is using Massachusetts and Connecticut companies for that work, requiring 

extended relaxation of the Rhode Island regulations designed to insure safe school bus 

transportation. 

91. Upon information and belief, and acting under the color of state law, Infante-

Green and Does 1-5 deprived Ocean State of its rights under the CARES Act, CAA and ARPA 

because they directed RIDE to hire more expensive, less equipped, and less safe out-of-state 

service providers to provide the same services. 

92. Infante-Green and Does 1-5’s actions damaged Ocean State in an amount to be 

proven at trial. 

PRAYER FOR RELIEF 

WHEREFORE, Ocean State requests that the Court enter judgment in its favor and 

against RIDE for: 

1.  Compensatory damages; 

2. Pre- and post-judgment interest as allowed by law; 

3. Costs;  

4. Reasonable attorneys’ fees; and 

5. Such other and further relief as the Court may deem just and proper.  
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OCEAN STATE TRANSIT, LLC d/b/a   
Student Transportation of America, Inc.,   
a Rhode Island limited liability company 
 
By its attorneys, 

/s/ Steven J. Boyajian    
Steven J. Boyajian (#7263) 
Robinson & Cole LLP 
One Financial Plaza, 14th Floor 
Providence, RI 02903 
Tel. (401) 709-3359 
Fax. (401) 709-3399 
sboyajian@rc.com 
 

Dated: September 30, 2021 
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Angélica Infante-Green 
       Commissioner  
 

 
TO:          Superintendents of Schools and other School Leaders 

FROM:         Angélica Infante-Green, Commissioner of Education  

DATE:          April 24, 2020 

SUBJECT:   Frequently Asked Questions Regarding the Contractual          

         Obligations of LEAs during the COVID-19 Pandemic 

 

 The Rhode Island Department of Elementary and Secondary Education (“RIDE”) has 

received numerous requests for information concerning how it has handled its own school 

transportation contracts, as well as for interpretive guidance with respect to how the Coronavirus 

Aid, Relief and Economic Security Act (the “CARES Act” or the “Act”) applies to the obligations 

of local educational agencies (“LEAs”) to honor contract language involving transportation 

companies and certain special education providers while schools are physically closed during the 

COVID-19 pandemic.  The Governor’s Office has already weighed in with some 

recommendations and the April 10 Memo from her Senior Deputy Chief of Staff to the R.I. 

School Superintendent’s Association is attached.  

 

 As you know, RIDE’s Office of Statewide Transportation (“OST”) contracts with private 

companies to provide school bus service throughout the state to students with disabilities, as well 

as to various private, parochial, charter schools and career & technical education centers, and 

then invoices the school district or private school for the service provided.  Section 18006 of the 

Act provides that that an entity which receives grant funds under the Act: 

 

shall to the greatest extent practicable, continue to pay its employees and 

contractors during the period of any disruptions or closures related to coronavirus.   

 

Id. at § 18006 (emphasis added).  Thus, RIDE’s OST has been in discussion with its vendors and 

has asked them to identify fixed costs that they believe must be paid if they are to be in a position 

to provide necessary school transportation services to students when schools are re-opened.  

RIDE is doing its best to determine whether financial support to help our vendors meet these 

fixed costs is practicable, with an emphasis on those costs that will enable employees to stay 

engaged and employed to the greatest extent possible.  Whether to extend and/or amend existing 

contracts and/or engage in competitive bidding, and the specific terms of any new agreement, are 

individual business decisions that have to be made by each LEA, or collectively if an LEA is part 

of a regional group.  

 

 As to the request for more general interpretive guidance with respect to applicable 

procurement law and/or the CARES Act, there is no “one size fits all” approach, and an LEA’s 

first step should be to consult with its own attorney.  That being said, it is hoped that the 

following FAQ’s will be of some practical guidance.    

 

State of Rhode Island and Providence Plantations 

DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION 

Shepard Building 

255 Westminster Street 

Providence, Rhode Island 02903-3400 

 

 

Providence, Rhode Island 02903-3400 

 
255 Westminster Street 

Providence, Rhode Island 02903-3400 
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1. Is there an emergency exception to state procurement law which might be 

applicable during the COVID-19 pandemic to enable LEAs to modify 

procedures applicable to the usual competitive bidding process applicable to 

school transportation contracts? 

 

Yes.  Procurement by cities and towns is not governed by the State Purchases Act, R.I. 

Gen. Laws § 37-2-1, et seq., but rather by ch. 55 of tit. 45 of the R.I. Gen Laws, which 

establishes “a uniform system for the award of contracts by municipalities, utilizing open 

cooperative bids,” see R.I. Gen. Laws § 45-55-1,1 and which provides that: 

 

[n]otwithstanding any other provision of this chapter, the purchasing agent may 

make or authorize others to make emergency procurements when there exists a 

threat to public health, welfare, or safety under emergency conditions as defined 

in regulations or where the procurement will be in the best interest of the city as 

established by properly promulgated rules and regulations; provided, that 

emergency procurements shall be made with as much competition as is 

practicable under the circumstances. A written determination of the basis for the 

emergency, and for the selection of the particular contractor, shall be included in 

the contract file. 

 

R.I. Gen. Laws § 45-55-8(b).  A similar provision is included within the State Purchases Act and 

the Procurement Regulations promulgated pursuant thereto provide that: 

 

2.   Emergency Conditions Procurement 

 

a.  The Chief Purchasing Officer or the Purchasing Agent (in his or her 

absence) may make, or authorize others to make, emergency procurements 

when there exists a threat to public health, welfare, or safety under 

emergency conditions; provided that emergency procurements shall be 

made with such competition as is practicable under the circumstances. 

b.  The determination of the basis for emergency and for the selection of the 

vendor must be in writing. 

                                                 
1 However, ch. 55 does not apply “to purchases and contracts entered into by those consortia established pursuant to 

§ 16-2-9.2, and such entities shall be exempt from all provisions of this chapter.” See R.I. Gen. Laws § 45-55-13.3.  

Under § 16-2-9.2 “any two (2) or more school committees may establish joint purchasing agreements between and 

among themselves or with the Rhode Island Association of School Committees for the purpose of purchasing goods 

and services.”  Id.  Moreover, § 37-2-56 provides that: 

[a]ny municipality or regional school district of the state may participate in state master price agreement 

contracts for the purchase of materials, supplies, services and equipment entered into by the purchasing 

agent, provided, however, that the contractor is willing, when requested by the municipality or school 

district, to extend the terms and conditions of the contract and that the municipality or school district will 

be responsible for payment directly to the vendor under each purchase contract. Unless a state contract is 

the result of an intergovernmental cooperative purchase contract to which a municipality or school district 

is a party, the purchasing agent shall not compel a successful bidder to extend the same terms and 

conditions to a municipality or school district. However, the purchasing agent may, in the interest of 

obtaining better pricing on behalf of the state and local entities, solicit offers based upon anticipated master 

price agreement utilization by municipalities and school districts. 

Id. 
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c.  An emergency means a situation to which an urgent response is required 

because of immediate dangers to health and safety, threats to property and 

necessary functions, or failures of critical equipment. Inadequate 

anticipation of need is not considered justification for “emergency” 

procurement. Commitments that extend beyond the immediate response to 

the emergency conditions are prohibited. 

 

Id. at 855 R.I. Admin. Code 00-00-1.2.5(A)(2) (emphasis added). 

 

2. Does the CARES Act mandate that LEAs honor contract language involving 

transportation companies and special education providers that require 

payment of all contractual costs while schools are physically closed during 

the COVID-19 pandemic, or are contractors compelled to accept non-

payment due to a force majeure clause or other contractual provision?  
 

Existing contracts may contain negotiated language that includes but is not limited to: (a) 

excusing  an LEA from payment under emergency circumstances; (b) defining a payment 

structure for emergencies; (c) requiring an LEA to honor all costs under the existing contract 

despite an emergency; or (d) prior prepayment of a full contract. The CARES Act simply does 

not directly address reliance on such contract language that was previously negotiated in good 

faith, nor the applicability of traditional principles of contract law.  However, as noted, the 

CARES Act does provide that LEAs should pay such contractors “to the greatest extent 

practicable,” and LEAs may be found ineligible for CARES Act support if they fail to do so. 

  

Thus, some LEAs may decide to pay a contract in full if it determines locally that it is 

appropriate under the circumstances, or alternatively, may conclude that it is necessary to amend 

a contract with a transportation company or special education provider where there is a need to 

more accurately reflect the actual costs incurred during the duration of the public health and civil 

preparedness emergencies.  RIDE encourages all parties to keep in mind the spirit of the CARES 

Act and approach this question with a unique collaborative effort requiring good faith 

negotiation by both parties.  In so doing, LEAs should take into account the educational interests 

of the state to continue special education during the cancelation of school classes, and the need 

for transportation services for students to be available immediately when school resumes, with an 

emphasis on those costs that will enable employees to stay engaged and employed to the greatest 

extent possible.   

 

3. If LEAs will continue to receive state funding and also federal stabilization 

funding, why are they not just instructed to fully pay all contracts even when 

services are not being provided as anticipated? 

 

While funding will continue, local and state school budgets and others did not anticipate 

costs associated with their response to the COVID-19 pandemic, and may be further strained by 

lost revenue from cafeteria and other operations due to the physical closing of all public school 

classes. Therefore, amendments to contracts may be necessary. 
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4. Does the CARES Act require that certain categories of LEA staff continue to 

be paid during the epidemic? 

 

As with respect to other contracts, the CARES Act requirement that LEA efforts to pay 

staff be made “to the greatest extent practicable” requires individualized consideration at the 

local level.  For example, an LEA will need to address what is practicable for their schools, 

consider the anticipated duration and the nature of relationship between the individual and the 

LEA, and determine if the person would have been separated for other reasons.  If but for the 

COVID-19 pandemic, an LEA employee would have remained in employment for the remainder 

of the school year, generally the individual’s employment should continue, to the greatest extent 

practicable. This includes staff such as health professionals (e.g., nurses, occupational therapists, 

physical therapists, mental health counselors). Staff should also remain available to provide 

services and support the students and LEAs in these new circumstances, consistent with safety 

precautions. 

 

5. What if the LEA does not have tasks for certain staff to perform? 

 

The CARES Act nonetheless requires LEAs to continue compensation and health 

insurance for such staff “to the greatest extent practicable.” RIDE thus encourages LEAs to 

consider the myriad of assistance employees can provide, such as virtual student outreach and 

teacher lesson planning support, to engage the student community. In some situations, this may 

require consideration of applicable collective bargaining agreements and consultation with 

counsel. 

 

6. Do LEAs need to continue to make full payment of tuition to approved private 

special education programs and other out-of-district placements? 

 

RIDE strongly encourages LEAs to continue current contracts with such programs and 

out-of-district placements to allow for the students placed in these programs to receive continued 

educational opportunities and the special education and related services in their individualized 

education programs (“IEPs”), to the greatest extent possible.  See Questions and Answers on 

Providing Services to Children with Disabilities During the Coronavirus 2019 Outbreak, Mar. 

12, 2020,U.S. Dept. of Education, https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-

covid-19-03-12-2020.pdf.  While this guidance does not preclude discussion about amendments 

to such contracts, it is likely the scope of such amendment would be narrow because approved 

private special education programs and other out-of-district placements are expected to actively 

participate in continued educational opportunities for students. For example, if there were hourly 

fees for a specific service that is impossible to provide during the period of school disruption, it 

would be appropriate for parties to discuss those costs, but they would likely also need to have a 

corresponding change in plan if there is any change to services for any individual student.   

 

In short, LEAs remain legally responsible for providing students with a disability with a 

free, appropriate public education (a “FAPE”), and thus, as a general matter, should continue to 

pay approved private special education programs and other out-of-district placements, and such 

programs and out-of-district placements should be continuing to provide services. 
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I hope this has been helpful, and please be advised that this is a “guidance document” 

under R.I. Gen. Laws § 42-35-2.12, and moreover, keep in mind that this also is a working 

document, which may be updated due to the rapidly changing response to this pandemic 

emergency and ongoing Federal guidance updates related to the CARES Act and other federal 

legislation. 

 

 Sincerely, 

       
Angèlica Infante-Green 

Commissioner of Education 
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